[bookmark: _GoBack]Agreement



[bookmark: OLE_LINK59][bookmark: OLE_LINK60]This Agreement dated this 
day of

[bookmark: OLE_LINK36][bookmark: OLE_LINK37][bookmark: OLE_LINK38]between ……………………………….. of ……………………………….. Company Limited of ………………………………………….., Thailand (hereinafter called “the Client”) of the one part

and Mr. Noppadol Jaisue of Project Alliance Company Limited of 128/68 Unit 6 O, Floor 6, Payatai Plaza, Phayathai Road, Thung Phayathai, Ratchathewi, Bangkok 10400, Thailand (hereinafter called “the Consultant”) of the other part.

WHEREAS, the Client desires that certain Services should be performed by the Consultant, namely ……………………….. on …………………………………….

and has accepted a proposal by the Consultant for the performance of such Services.

THE CLIENT AND THE CONSULTANT AGREE AS FOLLOWS:
1. In this Agreement words and expressions shall have the same meanings as are respectively assigned to them in Clause 1.1 of the General Conditions.

1. The following documents shall be deemed to form and be read and construed as part of the Agreement, namely:

0. any letter of offer by the Consultant;
0. any letter of acceptance by the Client;
· this Client/Consultant Model Services Agreement;
0. the Appendices, namely:

0. Scope of Services
0. Personnel, Equipment, Facilities and Services of Others to be Provided by the Client
0. Remuneration and Payment
0. Time Schedule for Services.

1. In consideration of the payments to be made by the Client to the Consultant under this Agreement, the Consultant hereby agrees with the Client to perform the Services in conformity with the provisions of the Agreement.

1. The Client hereby agrees to pay the Consultant in consideration of the performance of the Services such amounts as may become payable under the provisions of the Agreement at the times and in the manner prescribed by the Agreement.






IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed the day and year stated above in accordance with their respective laws.

AUTHORISED SIGNATURE(S) OF CLIENT 




Signature…………………………….	
Name………………………………...	
In the presence of: …………………..	

Witness




Signature…………………………….	
Name………………………………...	

AUTHORISED SIGNATURE(S) OF CLIENT AUTHORISED SIGNATURE(S) OF CONSULTANT




Signature…………………………….	
Name : Mr. Noppadol Jaisue	
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]In the presence of: Project Alliance Company Limited

Witness




Signature…………………………….	
Name : Mr. Nuttapol Sangesorasit	


Particular Conditions

A  	References from Clauses in the General Conditions

1.1 Definitions

1.1.2 	The Project is 	

1.1.10 	Commencement Date 	

1.1.11 	Time for Completion 	

[bookmark: OLE_LINK50][bookmark: OLE_LINK51]1.3 	Language for Communication	Thai and English Language

1.4 	Language(s) of the Agreement	
[bookmark: OLE_LINK48][bookmark: OLE_LINK49]	Ruling language	Thai and English Language
	Governing law	Thailand

1.8 	Notices
	Client’s address	
	E-Mail	
	Telephone Number	
	Facsimile Number	

[bookmark: OLE_LINK19][bookmark: OLE_LINK20]	Consultant’s address	128/68 Unit 6O, Floor 6, Payatai 
		Plaza, Phayathai Road, Thung 
		Phayathai, Ratchathewi, Bangkok 
		10400, Thailand
	E-Mail	info@projectalliance.co.th
	Telephone Number	02 612 9551
	Facsimile Number	02 612 9550

5.2.2 	Agreed Compensation for Overdue
      Payment (percent per annum)	5% and legal advisory fee at 15% on the outstanding fee or debt that causes damages (if legal advisory service is applicable).


[bookmark: OLE_LINK3][bookmark: OLE_LINK63]6.2 	Duration of Liability	NA
      	
[bookmark: OLE_LINK61][bookmark: OLE_LINK62]6.3.1 	Limit of Compensation	NA

[bookmark: OLE_LINK64][bookmark: OLE_LINK65]8.2 	Mediation

8.2 	Mediation

[bookmark: OLE_LINK66][bookmark: OLE_LINK67]8.2.1 	Named Mediator
	
[bookmark: OLE_LINK68][bookmark: OLE_LINK69]8.2.1 	Nominating Center for Mediation	Arbitration of Thailand

8.2.3 	Mediation Procedures	Arbitration of Thailand	

8.3.2 	Rules of Arbitration	Arbitration of Thailand 

B 	Additional Clauses

[bookmark: OLE_LINK73][bookmark: OLE_LINK74]	The parties are to include in this section any variations, omissions and additions to the 
	General Conditions.













APPENDICES

These Appendices From part of the Agreement.

1 Scope of Services

The Scope of the Consultant’s Services, both Normal and Additional Services, as finally negotiated and agreed should be clearly be clearly expressed in Appendix 1.

Project Management for Pre-Construction
This is to manage issues that are required to proceed prior to commencement of construction works.  Such issues are planning, designs, tenders, etc.
1. Assist the Client with establishment of project requirements.
2. Manage the overall process of design to monitor that the design conforms to the project requirements.
3. Prepare project organization structure.
4. Define responsibilities and reporting relationships.
5. Prepare an overall construction strategy of the site including phasing and sequencing, logistics, security plan, etc.
6. Advise the design team on division of the Project into separate construction contracts.
7. Prepare a master schedule of the Project.
8. Identify long lead items in the master schedule.
9. Monitor the design completion portion of the master schedule and identify design deliverables including drawings, design calculations, specifications and quality control procedures.
10. Manage the architect to effectively coordinate with other designers.
11. Provide input to the designers on appropriate construction techniques.
12. Review designs at each stage and comment on build ability, cost effectiveness, functionality and ease of maintenance.
13. Advise and assist the design team and the Client in obtaining all requisite approvals for pre-construction activities.
14. Organize site surveys, establishment of site grid/datum, soil investigations and demolition.
15. Coordinate with Cost Manager (or Quantity Surveyor) for budget preparation and update.
16. Coordinate with Cost Manager (or Quantity Surveyor) for cost reports.
17. Coordinate with Cost Manager (or Quantity Surveyor) for tender process.
18. Coordinate with Cost Manager (or Quantity Surveyor) for value engineering exercise.
19. Review and comment on budgets, cost reports and tender documents.
20. Organize and record regular project meetings with the Client and other consultants to discuss the following agenda:
a) Design issues
b) Budget issues
c) Regulatory issues
d) Tender issues
e) Schedule issues
f) Review of open issues
21. Prepare and submit monthly reports which include issues of design, budget, regulatory, tender, schedule, problem areas and recommendations for resolutions.
	
	Construction Management
	This is to manage issues arising during construction of the Project.  Such issues are site administration, scheduling, quality inspection, safety, testing, commissioning, handover, etc.
1. Organize site teams and organization charts expressing reporting relationship between individuals and parties.
2. [bookmark: OLE_LINK72][bookmark: OLE_LINK75]Provide standard forms and procedures to facilitate effectiveness of site communication.
3. Establish and manage house rules for the site.
4. Set-up, chair, run and record kick-off meetings with contractors to confirm roles, responsibilities and requirements for construction of the Project.
5. Review construction documents from design consultants and request for remedy of discrepancies, if any.
6. [bookmark: OLE_LINK76][bookmark: OLE_LINK77]Issue instructions with design consultants’ construction documents and subsequent revisions to contractors.
7. Control that instructions to contractors are recorded in writing and maintain logs.
8. Confirm control points, alignments and locations of leveling stakes with contractors.
9. Monitor that all contractors submit a sufficiently detailed contract schedules before commencement of works.
10. Review the construction schedules submitted by contractors and negotiate all revisions necessary to obtain workable schedules acceptable to the Client.
11. Monitor contractors’ compliance with schedules.  Liaise with contractors’ senior management as appropriate.
12. Evaluate actual works done for the contractor’s requests for progress payments.
13. Review delivery schedules submitted by contractors for long lead items such as plant, equipment, etc.
14. [bookmark: OLE_LINK78][bookmark: OLE_LINK79]Evaluate and recommend time extension.
15. Monitor performance of contractors on a daily basis.
16. Review contractors’ daily requests and reports.
17. Monitor contractors’ compliance with contracts.
18. Review contractors’ proposed procedures and method statements.
19. Provide administration of the distribution and storage of the appropriate information.
20. Handle queries from contractors.  Issue the queries to other consultants as appropriate and follow up their responses.
21. Review contractors’ site logistics including site operations access, storage, site accommodation, welfare, utilities, fire services, medical facilities, safety and emergency routes.
22. [bookmark: OLE_LINK80][bookmark: OLE_LINK81]Manage share of utilities usage and charges between contractors.
23. Establish guidelines and approve the contractor’s site safety and security plans.
24. Establish quality management guidelines and approve the contractor’s implementation plan. 
25. Monitor contractors’ quality program.
26. Perform site inspections to confirm compliance with the construction documents.
27. Issue non-conformance notices to contractors for works not complied with construction documents or construction standards.
28. Monitor contractors’ proposals and implementation of remedial to non-conformance works. 
29. Manage submissions and review of shop drawings.
30. Manage submissions and review of material samples including ones to substitute the specified.
31. [bookmark: OLE_LINK82][bookmark: OLE_LINK83]Monitor that all specified testing of material is properly conducted by approved institutions and review all data and confirm compliance with required standards.
32. Review material certifications submitted by contractors.
33. Set-up, chair, run and record regular site meetings to review the following agenda:
a. Regulatory issues
b. Design issues
c. Schedule issues
d. Safety issues
e. Submission issues
f. Review of open issues
34. [bookmark: OLE_LINK84][bookmark: OLE_LINK85]Set-up, chair, run and record regular technical meetings to discuss and resolve technical problems and resolutions.
35. Set-up, chair, run and record regular safety meetings to review and discuss safety issues. 
36. Facilitate site visits and walks by the Client, design consultants and others.
37. Prepare and submit monthly reports which include issues of design, permits/licenses, tender, negotiations and agreements with third parties, the contractor’s performance, schedule report, cost/financial report, bonds, progress photos, problem areas and recommendations for resolutions.
38. With contractors and appropriate consultants, establish and manage procedures for the commissioning of all mechanical and electrical services.
39. Establish standards for final acceptance of all construction work and approve contractors’ implementation plans.
40. Inspect, prepare and submit defect lists and rectification schedules to the Client.
41. Advise the Client on acceptance of practical completion.
42. Organize handover of the Project to the Client’s operational staff, together with all necessary training demonstrations, commissioning records, as-built drawings, maintenance and operation manuals, and outstanding defect lists.
43. Review and issue certificates of practical completion.

	Post-Construction Management
[bookmark: OLE_LINK86][bookmark: OLE_LINK87]	This is to manage issues continued after practical completion of the Project.  Such issues are as-built drawings, manuals, final reports, etc.
1. Monitor submission of as-built drawings from contractors and check their adequacy and content.
2. Monitor submission of maintenance and operation manuals from contractors and check their adequacy and content.
3. Manage contractors’ rectification of defects within the periods agreed with the Client in advance.
4. Review and issue certificates of final completion within the periods agreed with the Client in advance.
5. Provide information and documents which supplement asset insurance after construction completion.
6. Prepare and submit a final report to record conclusion and/or outstanding works of design, permits/licenses, tender, contracts with third parties, schedule, cost/financial, bonds, status photos, penalties, problem and resolutions, defect lists, certificates of practical completion, as-built drawings, maintenance and operation manuals, etc.

Cost Management or Quantity Surveying
This is to manage issues related to costs of the Project.  Such issues are budgeting, value engineering, tendering, variation orders, etc.
1. Prepare a budget for the Client’s approval.
2. Update (maximum = 2 times) the budget in accordance with the latest design as necessary and reconcile with the previous budget when any significant changes are made.
3. Assist other consultants in carrying out value engineering exercises as appropriate.
4. Prepare and update cash flow forecasts.
5. Prepare draft contractors’ contracts.
6. Advise on implementation of insurance, bonds, guarantees and warranties. 
7. Advise on lists of proposed tenderers.
8. Carry out pre-qualification shortlist of tenderers, if appropriate.
9. Prepare and issue invitations to tenderers.
10. Prepare un-quantified (blank) bills of quantity for tenders
11. Prepare Provisional Sums and Prime Cost Sums as required.
12. Prepare tender scope, conditions, procedures, etc.
13. Gather and consolidate tender documents from related parties.
14. Review tender documents from others and request for remedy of discrepancies, if any.
15. Issue tender documents and further addendums to tenderers.
16. Set-up, chair, run and record bid clarifications meetings together with appropriate consultants.
17. Prepare mean price for each tender.
18. Manage tender submission and prepare comparison tables.
19. Carry out detailed checks of arithmetic calculation and inconsistency.
20. Evaluate tenders and arrange a base adjustment meeting with each tenderer.
21. Evaluate final tenders and recommend negotiation strategies.
22. Arrange negotiation meetings and conclude awarding.
23. Prepare and issue contractors’ letters of intent and contracts.
24. Evaluate and make recommendations on contractors’ requests for monthly progress payments.
25. Evaluate and make recommendations on contractors’ variations (the Fee allowed for variations not over 10% of the approved budget).
26. Prepare and submit monthly cost reports showing approved budget, potential changes, contracted amounts, potential contracts, approved variations, submitted variations, potential variations, contingencies, forecasted costs, savings / overrun and cash flow projections.
27. Prepare and follow up contractors’ final accounts including penalties for late completion.


2 [bookmark: OLE_LINK89][bookmark: OLE_LINK90]Personnel, Equipment, Facilities and Services of Others to be provided by the Client

	In Appendix 2, list as Completely and in as much detail as possible the personnel, equipment, 	facilities and to be provided by the Client.

· First Payment
The Consultant  requires the first payment equivalent to 10% of the lump sum fee. 

· [bookmark: OLE_LINK95][bookmark: OLE_LINK96]Payment Term
The Consultant  will issue monthly invoices for each month of service. Payment to be paid by the date of 25th of the following service month. If the payment is not received by the date of 25th, The Consultant  will charge interest at the rate of 5% (5 percent) per annum and legal advisory fee at 15% (15 percent) on the outstanding fee or debt that causes damages (if legal advisory service is applicable).

· [bookmark: OLE_LINK97][bookmark: OLE_LINK98][bookmark: OLE_LINK99]Unpaid Invoice
When the Client do not pay any invoice within forty five (45) days after receiving the invoice, The Consultant  reserve right to, at its discretion, reduce financial burden by terminating the Services and the Agreement.

· [bookmark: OLE_LINK100][bookmark: OLE_LINK101]Exclusions
		      The fees exclude the followings:
· All project office costs (including rent, furnishings, furniture, stationery, computers, LAN (for both cable and wireless systems), high-speed modem and communication line, telephones, printing, binding, photocopying, digital cameras, equipment used for online meeting include LED TV screens, cameras, microphones, Zoom or Microsoft Team systems, office consumables, hot and cold drinking water, utilities, all consumption charges, cleaning, security, safety equipment, etc.) Including assistant secretary - project, amount 1 person which are usually levied to contractors’ account as a condition of tender because the tender can get the items very competitively.
· Traveling, meal and accommodation costs outside …………………….. which may be required and then approved in advance by the Client for the Consultant  to travel. 
· Cost of working overtime which is usually levied to contractors’ account as a condition of the tender because the contractors are responsible for overtime planning (The Consultant ’s overtime rates per hour = Thai Baht 790 for Engineer or Architect, and Thai Baht 590 for Supervisor).
· [bookmark: OLE_LINK105][bookmark: OLE_LINK106]legal supervision which is normally responsible by contractors due to their more direct control of detailed construction

· [bookmark: OLE_LINK107][bookmark: OLE_LINK108]Working Hours
[bookmark: OLE_LINK109][bookmark: OLE_LINK110]The Consultant ’s site staffs normally work 8 hours per day from Monday to Saturday, but not on public holidays.  However, half of the staffs will alternatively work on Saturday.

· [bookmark: OLE_LINK111][bookmark: OLE_LINK112]Annual Leaves
The Consultant ’s staffs are entitled to normal annual leaves, including sick and training ones, and there is no replacement during such leaves.

· [bookmark: OLE_LINK113][bookmark: OLE_LINK114]Service
If the scope of the project, a number of contractors and/or suppliers are changed, The Consultant  reserve the right to adjust the fee.


3 [bookmark: OLE_LINK115][bookmark: OLE_LINK116]Remuneration and Payment

	fees for all based on all contents of this agreement is: 
Thai Baht …………………….. (…………………………………………. Baht), before 	Value Added Tax	
It is broken down as follows:
Project and Construction Management		=   			Baht
Cost Management		 		=     	   		Baht  


                                                                                                                      No. CON……………………

Page 20 of 30

4 [bookmark: OLE_LINK123][bookmark: OLE_LINK124]Time Schedule for Services

[bookmark: OLE_LINK136][bookmark: OLE_LINK137]Appendix 4 should show the overall Commencement and completion dates as well as the start and duration/completion dates for the individual project tasks and any key milestone dates agreed between the parties.
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General Conditions

General Provisions

1.1 [bookmark: OLE_LINK152][bookmark: OLE_LINK153]Definitions

The Following words and expressions shall have the meanings assigned to them except where the context otherwise requires.

1.1.1 [bookmark: OLE_LINK154][bookmark: OLE_LINK155]“Agreement” means the Condition of the Client’s Model Services Agreement (General Conditions and Particular Conditions) together with Appendix 1 [ Scope of Services], Appendix 2 [Personnel, Equipment, Facilities and Services of Others to be Provided by the Client], Appendix 3 [Remuneration and payment], Appendix 4 [ Time Schedule for Services], and any letters of Offer and acceptance, or otherwise as specified in the Particular Conditions.

1.1.2 [bookmark: OLE_LINK156][bookmark: OLE_LINK157]“Project” means the project named in the Particular Conditions for which the Services are to be provided.

1.1.3 [bookmark: OLE_LINK158][bookmark: OLE_LINK159]“Services” means the services defined in Appendix 1 [Scope of Services] to be performed by the Consultant in accordance with the Agreement which comprise Normal Services, Additions Services and Exceptional Services.

1.1.4 [bookmark: OLE_LINK160][bookmark: OLE_LINK161][bookmark: OLE_LINK162]“Works” means the permanent works (if any) to be executed (including the goods and equipment to be supplied to the Client) For the achievement of the project)

1.1.5 [bookmark: OLE_LINK163][bookmark: OLE_LINK164]“County” means the county to which the Project (or most of it) relates.

1.1.6 "Party" and "Parties" means the Client and the Consultant and "third /Party" means any other person or entity as the context require.

1.1.7 [bookmark: OLE_LINK165][bookmark: OLE_LINK166]"Client" means the Party named in the Agreement, who employs the Consultant, and legal successors to the Client and permitted assignees.

1.1.8 "Consultant" means the professional firm or individual named in the Agreement, who is employed by the Client to perform the Service , and legal successors to the Consultant and permitted assignees.

1.1.9 [bookmark: OLE_LINK167][bookmark: OLE_LINK168]“FIDIC" means the Federation International des lngenieurs-Conseils , the international federation of consulting engineers.

1.1.10 "Commencement Date" means the date stated in the Particular Conditions.

1.1.11 ''Time for Completion" means the time period stated for this purpose in the Particular Conditions.

1.1.12 "Day" means a calendar day and "year" means 365 days .
1.1.13 "Written" or "in-writing" mean hand-written , type-written , printed or electronically made, and resulting in a permanent un-editable record.


1.1.14 [bookmark: OLE_LINK190]"Local Currency" (LC) means the currency of the Country and  "Foreign Currency" (FC) means any other currency.

1.1.15 "Agreed Compensation" means additional sums as defined in Appendix 3 [Remuneration and Payment] which are payable under the Agreement.

1.2 Interpretation

1.2.1 [bookmark: OLE_LINK199][bookmark: OLE_LINK200]The marginal words and other headings in the Agreement shall not be taken into consideration in the interpretation of these Conditions.

1.2.2 The singular includes the plural and vice-versa where the context requires.

1.2.3 The documents forming this Agreement are to be taken as mutually explanatory of one another. If there is a conflict between these documents, the last to be agreed shall prevail, unless otherwise specified in Part B of the Particular Conditions.

1.2.4 Words indicating one gender include all genders .

1.2.5 Provisions including the word "agree", "agreed" or "agreement" require the agreement to be recorded in writing, and signed by both Parties.

1.3 Communications

1.3.1 [bookmark: OLE_LINK204][bookmark: OLE_LINK205]Whenever provision is made for the giving or issue of any notice, instruction or other communication by any person, unless otherwise specified such communication shall be written in the language stated in the Particular Conditions and shall not be unreasonably withheld or delayed.

1.4 Law and Language

1.4.1 [bookmark: OLE_LINK212][bookmark: OLE_LINK213]The Particular Conditions state the language or languages of the Agreement, the ruling language and the law which is to govern the Agreement.

1.5 [bookmark: OLE_LINK217][bookmark: OLE_LINK218]Change  in Legislation

1.5.1 If after the date of the Agreement the cost or duration of the Services is altered as a result of changes in or additions to the laws or regulations in any country in which the services are required by the Client to be performed the agreed remuneration and time for completion shall be adjusted accordingly.

1.6 Assignments and Sub-Contracts

1.6.1 [bookmark: OLE_LINK241][bookmark: OLE_LINK242]The Consultant shall not assign the benefits, other than money, from the Agreement without the written consent of the Client.

1.6.2 Neither the Client nor the Consultant shall assign obligations under the Agreement without the written consent of the other Party.

1.6.3 The Consultant shall not initiate or terminate any sub-contract for performance of all or part of the Services without the written consent of the Client.
    	1.7 	Copyright

1.7.1 [bookmark: OLE_LINK229][bookmark: OLE_LINK230]The Consultant retains the design rights and other intellectual property rights and copyright of all documents prepared by him. The Client shall be entitled to use them or copy them only for the Project and the purpose for which they are intended, and need not obtain the Consultant's permission to copy for such use.

1.8 Notices

1.8.1 [bookmark: OLE_LINK239][bookmark: OLE_LINK240]Notices to be served under the Agreement shall be in non-electronic written forms and will take effect from receipt at the addresses stated in the Particular Conditions. Delivery can be by hand or facsimile message against a written confirmation of receipt or by registered letter or by telex subsequently confirmed by letter.

1.9 [bookmark: OLE_LINK249][bookmark: OLE_LINK250]Publication

1.9.1 Unless otherwise specified in the Particular Conditions, the Consultant, either alone or jointly with others, can publish material relating to the Services. Publication shall be subject to approval of the Client if it is within two years of completion or termination of the Services.

1.10 [bookmark: OLE_LINK254]Corruption and Fraud

1.10.1 In the performance of obligations under this Agreement, the Consultant and his agents and employees shall comply with all applicable laws,  rules, £regulations and orders of any applicable jurisdiction, including the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions. The Consultant hereby represents, warrants and covenants that he will neither receive nor offer, pay or promise to pay either directly or indirectly, anything of value to a "public official" (as defined below) in connection with any business opportunities which are the subject of this Agreement. Furthermore, the Consultant shall notify the Client immediately in writing with full particulars in the event that the Consultant receives a request from any public official requesting illicit payments.

1.10.2 A public official is:
a) any official or employee of any government agency or government ­ owned or controlled enterprise ;
b) any person performing a public function;
c) any official or employee of a public international organization, such as The World Bank;
d) any candidate for political office; or
e) any political party or an official of a political party.









The Client

2.1 Information

2.1.1 [bookmark: OLE_LINK269][bookmark: OLE_LINK270]In order not to delay the Consultant in the performance of the Services, the Client shall within a reasonable time give to the Consultant free of cost all information which may pertain to the Services which the Client is able to obtain.

2.2 Decisions

2.2.1 [bookmark: OLE_LINK274][bookmark: OLE_LINK275]On all matters properly referred to him in writing by the Consultant the Client shall give his decision in writing within a reasonable time so as not to delay the Services.

2.3 [bookmark: OLE_LINK283][bookmark: OLE_LINK284]Assistance

2.3.1 In the Country and in respect of the Consultant, his personnel and dependents, as the case may be, the Client shall do all in his power to assist in:
a) the provision of documents necessary for entry, residency, working and exit;	
b) providing unobstructed access wherever it is required for the Services;
c) import , export and customs clearance  of personal effects and of goods required for the Services;
d) their repatriation in emergencies;
e) the provision of the authority necessary to permit the import of foreign currency by the Consultant for the Services and by his personnel for their personal use and to permit the export of money earned in the performance of the Services; and
f) Providing access to other organizations for collection of information which is to be obtained by the Consultant.

2.4 Client's Financial Arrangements

2.4.1 [bookmark: OLE_LINK290][bookmark: OLE_LINK291][bookmark: OLE_LINK298]The Client shall submit, within 28 days after receiving any request from the Consultant, reasonable evidence that financial arrangements have been made and are being maintained which will enable the Client to pay the Consultant's fees in accordance with Appendix 3 [Remuneration and Payment]. If the Client intends to make any material change to his financial arrangements, the Client shall give notice to the Consultant with detailed particulars.

2.5 Equipment and Facilities

2.5.1 [bookmark: OLE_LINK308][bookmark: OLE_LINK309]The Client shall make available, free of cost, to the Consultant for the purpose of the Services the equipment and facilities described in Appendix 2 [Personnel, Equipment, Facilities and Services of Others to be provided by the Client].

2.6 Supply of Client's Personnel

2.6.1 [bookmark: OLE_LINK316][bookmark: OLE_LINK317]In consultation with the Consultant, the Client shall at his own cost arrange for the selection and provision of personnel in his employment to the Consultant in accordance with Appendix 2 [Personnel, Equipment, Facilities and Services of Others to be provided by the Client]. In connection with the provision of the Services such personnel shall take instructions only from the Consultant.


2.6.2 [bookmark: OLE_LINK327][bookmark: OLE_LINK328]The personnel to be supplied by the Client, and any future replacements that may   be necessary, shall be subject to the acceptance of the Consultant; such acceptance shall not be unreasonably withheld.

2.6.3 If the Client cannot supply Client's personnel for which he is responsible and it is agreed to be necessary for the satisfactory performance of the Services, the Consultant shall arrange for such supply as an Additional Service.

2.7 Client's Representative
[bookmark: OLE_LINK334][bookmark: OLE_LINK335]
2.7.1 [bookmark: OLE_LINK332][bookmark: OLE_LINK333]The Client shall designate an official or individual to be his representative for the administration of the Agreement.

2.8 Services of Others

2.8.1 The Client shall at his cost arrange for the provision of services from others as described in Appendix 2 [Personnel, Equipment, Facilities and Services of Others to be Provided by the Client], and the Consultant shall co-operate with the suppliers of such services but shall not be responsible for them or their performance.

2.9 Payment for Services

2.9.1 The Client shall pay the Consultant for the Services in accordance with Section 5 of this Agreement.



The Consultant

3.1 Scope of Services

3.1.1 The Consultant shall perform the Services as stated in Appendix 1 [Scope of Services].

3.2 Normal, Additional and Exceptional Services

3.2.1 Normal and Additional Services are those described as such in Appendix 1[Scope of Services).

3.2.2 Exceptional Services are those which are not Normal or Additional Services but which are necessarily performed by the Consultant in accordance with Clause 4.8.

3.3 Duty of Care and Exercise of Authority

3.3.1 Notwithstanding anything else in this Agreement or any legal requirement of the Country or any other jurisdiction (including, for the avoidance of doubt, the jurisdiction of the place of establishment of the Consultant), the Consultant shall have no other responsibility than to exercise reasonable skill, care and diligence in the performance of his obligations under the Agreement.

3.3.2 Where the Services include the exercise of powers or performance of duties authorised or required by the terms of a contract between the Client and any third party, the Consultant may:

a) have due regard to the third party contract provided that the details of such powers and duties are acceptable to him and agreed in writing where they are not described in Appendix 1 [Scope of Services];
b) if authorized to certify, determine or exercise discretion to do so fairly between the Client and third  party not as an arbitrator but as an independent professional exercising his judgment with reasonable skill, care and diligence; and
c) if so authorized vary the obligations  of any third party, subject to obtaining the prior approval of the Client to any variation which can have an important effect on costs or quality or time (except in any emergency when the Consultant shall inform the Client as soon as · practicable) .

3.4 Client's Property

3.4.1 Anything supplied by or paid for by the Client for the use of the Consultant shall be the property of the Client and where hall be so marked.

3.5 Supply  of  Personnel

3.5.1 The personnel who are proposed by the Consultant to work in the Country shall be subject to acceptance by the Client with regard to their qualifications and experience; such acceptance shall not be unreasonably withheld.

3.6 Representatives

3.6.1 	For the administration of the Agreement the Consultant shall designate an 
official or individual to be his representative.

3.6.2 	If required by the Client, the Consultant shall designate an individual to liaise with the 
      Client's representative in the Country.

3.7 Changes in Personnel

3.7.1 If it is necessary to replace any of the personnel provided by the Consultant, the Consultant shall arrange for replacement by a person of comparable competence as soon as reasonably possible.

3.7.2 The cost  of  such  replacement  shall  be borne by the Consultant  except where the replacement is requested by the Client, and in such case:
a) the request shall be in writing stating the reasons for it; and
b) The Client shall bear the cost of replacement unless it is agreed that misconduct or inability to perform satisfactorily is accepted as the reason for the replacement by the Consultant.


Commencement, Completion, Variation and Termination

4.1 Agreement Effective

4.1.1 The Agreement is effective from the date of receipt by the Consultant of the Client's letter of acceptance of the Consultant's proposal or the date of the latest signature necessary to complete the formal Agreement, if any, whichever is the later.

4.2 Commencement and Completion

4.2.1 The Services shall be commenced on the Commencement Date,  shall proceed in accordance with the Time Schedule in Appendix 4 [Time Schedule for Services], and shall be completed within the Time for Completion, subject to extensions in accordance with the Agreement.

4.3 Variations

4.3.1 The Agreement can be varied on application by either Party by written agreement of the Parties.
4.3.2 If requested by the Client in writing, the Consultant shall submit proposals for varying the Services. The preparation and submission of such proposals shall be an Additional Service.
4.3.3 The Consultant shall not be required to commence the varied Services until such time as the Client has given his written approval of the fees associated with the varied Services.

4.4 Delays

4.4.1 If the Services are impeded or delayed by the Client or his contractors so as to increase the scope, cost or duration of the Services:
a) the  Consultant  shall  inform  the  Client  of  the  circumstances  and probable effects;
b) the increase in scope and/or costs shall be regarded as Additional Services ; and
c) The time for completion of the Services shall be increased accordingly.

4.5 Changed Circumstances

4.5.1 lf circumstances arise for which neither the Client nor the Consultant  is responsible and which make it irresponsible or impossible for the Consultant to  perform  in  whole  or  in  part  the  Services  in  accordance  with  the Agreement he shall promptly dispatch a notice to the Client.

4.5.2 In these circumstances:
a) if certain Services have to be suspended , the time for their completion shall be extended until the circumstances no longer apply plus a reasonable period not exceeding 42 days for resumption of them; and
b) if the speed of performing certain Services has to be reduced, the time for their completion shall be extended as may be made necessary by the circumstances.

4.6 Abandonment, Suspension or Termination

4.6.1 The Client may suspend all or part of the Services or terminate the Agreement by giving at least 56 days' notice to the Consultant, and the Consultant shall immediately make arrangements to stop the Services and minimize expenditure.


4.6.2 If the Consultant is, without good reason, not discharging his obligations the Client may inform the Consultant by notice stating the grounds for the notice. If a satisfactory response is not received within 21 days the Client may by a further notice terminate the Agreement provided that such further notice is given within 35 days of the Client's former notice.

4.6.3 After giving at least 14 days' notice to the Client , the Consultant may, by a further notice of at least 42 days , terminate the Agreement, or at his discretion, without prejudice to the right to  terminate, may suspend or continue suspension of performance of the whole or part of the Services:

a) if certain Services have to be suspended , the time for their completion shall be extended until the circumstances no longer apply plus a reasonable period not exceeding 42 days for resumption of them; and
b) if the speed of performing certain Services has to be reduced, the time for their completion shall be extended as may be made necessary by the circumstances.

4.7 Corruption and Fraud

4.7.1 If  it  is  shown  that  the  Consultant  is  in  breach  of  Clause  1.10  and notwithstanding any penalties or other sanctions to which the Consultant may be subject under the law of the Country, or in other jurisdictions, the Client will be entitled to terminate the Agreement in accordance with Clause 4.6.2 and the Consultant shall be deemed to have breached Clause 3.3.1.

4.8 Exceptional Services

4.8.1 Upon the occurrence   of circumstances   described   in Clause   4.5 or abandonment or suspension or resumption of Services or upon termination of the Agreement otherwise than under the provisions of Clause 4.6.2 any necessary work or expense by the Consultant extra to the Normal and Additional Services shall be regarded as Exceptional Services.

4.8.2 The performance of Exceptional Services shall entitle the Consultant to extra time necessary for their performance and to payment for performing them.

4.9 Rights and Liabilities of Parties

4.9.1 Termination of the Agreement shall not prejudice or affect the accrued rights or claims and liabilities of the Parties.

4.9.2 After termination of the Agreement, the provisions of Clause 6.3 shall remain in force.




Payment

5.1 Payment to the Consultant

5.1.1 The Client shall pay the Consultant for Normal Services in accordance with the Conditions and with the details stated in Appendix 3 [Remuneration and Payment], and shall pay for Additional Services at rates and prices which are given in or based on those in Appendix 3 [Remuneration and Payment] so far as they are applicable but otherwise as are agreed in accordance with Clause 4.3.

5.1.2 Unless otherwise agreed in writing the Client shall pay the Consultant in respect of Exceptional Services:
(a) as for Additional Services for extra time spent by the Consultant's personnel in the  
    performance of the Services; and
(b) The net cost of all other extra expense incurred by the Consultant.

5.1.3 Where the Client has required the Consultant to appoint selected consultants as the 
		Consultant's sub-consultants,  fees owed to those sub-consultants shall be due to the 
		Consultant in addition to the Consultant 's own fees.

5.2 Time for Payment

5.2.1 Amounts due to  the  Consultant  shall  be  paid  within  28  days  of  the Consultant's invoice unless otherwise stated in the Particular Conditions.
5.2.2 If the Consultant does not receive payment within the time stated in Clause 5.2.1 he shall be paid Agreed Compensation at the rate defined in the Particular Conditions compounded daily on the sum overdue and in its currency reckoned from the due date for payment of the invoice. Such Agreed Compensation shall not affect the rights of the Consultant stated in Clause 4.6 .3
5.2.3 The  Client  shall  not withhold  payment  of  any  fee  properly  due to  the Consultant without giving the Consultant a notice of his intention to withhold payment , with reasons , no later than four days prior to the date on which the fee payment becomes due. If no such notice of an intention to withhold payment is given then the Consultant shall have an enforceable contractual right to such payment.

5.3 Currencies  of  Payment

5.3.1 The currencies applicable to the Agreement are those stated in Appendix [Remuneration and Payment].

5.3.2 If at the date of the Agreement or during the performance of the Services the conditions in the Country are such as may, contrary to the Agreement,

a) prevent or delay the transfer abroad of Local or Foreign Currency payments received by the Consultant in the Country; or
b) restrict the availability or use of Foreign Currency in the Country; or
c) impose taxes or differential rates of exchange for the transfer from abroad of Foreign Currency into the Country by the Consultant for Local Currency expenditure and subsequent re-transfer abroad of Local Currency up to the same amount such as to inhibit the Consultant in the performance of the Services or to result in financial disadvantage to him; then the Client warrants that such circumstances shall be deemed to justify the application of Clause 4.5 if alternative financial arrangements are not made to the satisfaction of the Consultant.

5.4 Third Party Charges on the Consultant

5.4.1 Except where specified in the Particular Conditions or Appendix 3
[Remuneration    and   Payment]:

(a) the Client shall whenever possible arrange that exemption is granted to the 
	Consultant and those of his personnel who are not normally resident in the  Country 
	from any payments required by the Government or authorized third parties in the 
	Country which arise from this Agreement in respect of :
(i) their remuneration
(ii) their imported goods other than food and drink
(iii) goods imported for the Services
(iv) documents;

(b) whenever the Client is unsuccessful in arranging such exemption he shall reimburse 
	the Consultant for such payments properly made;

c) provided that the goods when no longer required for the purpose of the Services and 
		not the property of the Client:
(i) shall not be disposed of in the Country without  the Client's approval;
(ii) shall not be exported without  payment to the Client of any
Refund or rebate recoverable and received from the Government or authorized third parties.

5.5 Disputed Invoices

5.5.1 .If any item or part of an item in an invoice submitted by the Consultant is contested by the Client, the Client shall give a notice of his intention to withhold payment with reasons and shall not delay payment on the remainder of the invoice. Clause 5.2.2 shall apply to all contested amounts which are finally determined to have been payable to the Consultant.

5.6 Independent Audit

5.6.1 The  Consultant  shall  maintain  up-to-date  records  which  clearly  identify relevant time and expense and shall make these available to the Client on reasonable request.

5.6.2 Except where the Agreement provides for lump sum payments, not later than 12 months after the completion or termination of the Services, the Client can, at notice of not less than seven days, require that a reputable firm of accountants nominated by him audit any amount claimed by the Consultant. The audit shall be conducted by attending during normal working hours at the office where the records are kept.



Liabilities

6.1 Liability and Compensation between the Parties

6.1.1 The Consultant shall only be liable to pay compensation to the Client arising out of or in connection ·with the Agreement if a breach of Clause 3.3.1 is established against him.

6.1.2 The Client shall be liable to the Consultant if a breach of his duty to the Consultant is established against the Client.

6.1.3 If it is considered that either Party is liable to the other, compensation shall be payable only on the following terms:

a) such compensation shall be limited to the amount of reasonably foreseeable loss and damage suffered as a result of such breach, but not otherwise;
b) in any event, the amount of such compensation shall be limited to the amount specified in Clause 6.3.1;
c) if either Party is considered to be liable jointly with third parties to the other, the proportion of compensation payable by that Party shall be limited to that proportion of liability which is attributable to his breach.

6.2 Duration of Liability

6.2.1 Notwithstanding anything else in this Agreement or any legal requirement of the Country or any other jurisdiction (including, for the avoidance of doubt, the jurisdiction of the place of establishment of the Consultant) , neither the Client nor the Consultant shall be considered liable for any loss or damage resulting from any occurrence unless a claim is formally made on him before the expiry of the relevant period stated in the Particular Conditions.

6.3 Limit of Compensation

6.3.1 The maximum amount of compensation payable by either Party to the other in respect of liability under Clause 6.1 is limited to the amount stated in the Particular   Conditions. This limit is without prejudice to any Agreed Compensation specified under Clause 5.2.2 or otherwise imposed by the Agreement.

6.3.2 Each Party agrees to waive all claims against the other in so far as the aggregate of compensation which might otherwise be payable exceeds the maximum amount payable.

6.3.3  If either Party makes a claim for compensation against the other Party and this is not established the claimant shall fully reimburse the other for his costs incurred as a result of the claim.

6.4 Indemnity

6.4.1 So far as the law governing this Agreement permits, the Client shall indemnify the Consultant against the adverse effects of all claims including claims by third parties which arise out of or in connection with the Agreement including any made after the expiry of the period of liability referred to in Clause 6.2, except insofar as they are covered by the insurances arranged under the terms of Clause 7.1.

6.5 Exceptions

6.5.1 Clauses 6.3 and 6.4 do not apply to claims arising:

a) from  deliberate   default,  fraud,   fraudulent   misrepresentation   or reckless misconduct, or
b) Otherwise than in connection with the performance of obligations under the Agreement.





Insurance

7.1 Insurance for Liability and Indemnity

7.1.1 At the written request of the Client the Consultant shall make reasonable efforts to:

a) insure against his liability under Clause 6.1 ; or
b) increase his insurance against liability under Clause 6.1 over that for which he was insured at the date of the Client's first invitation to him for a proposal for the Services; and
c) insure or increase any other insurance required by the Client.

7.1.2 The cost of the insurances arising under this Clause 7.1 known at the time of appointment shall be deemed to be incorporated into the Consultant's fees.


7.2 Insurance of Client's Property

7.2.1  At the written request of the Client the Consultant shall make reasonable efforts to insure on terms acceptable to the Client:

a) against loss or damage to the property of the Client supplied or paid for under Clause 2.5; and/or
b) Against liabilities arising out of the use of such property.

7.2.2 The cost of the insurances arising under this Clause 7.2 known at the time of appointment shall be deemed to be incorporated into the Consultant's fees.

7.2.3 Any increase or variation in such insurances arising under this Clause 7.2 after the appointment has been agreed shall be at the expense of the Client.





Disputes and Arbitration

8.1 Amicable Dispute Resolution

8.1.1 If any dispute arises out of or in connection with this Agreement, representatives of the Parties with authority to settle the dispute will, within 14 days of a written request from one Party to the other, meet in a good faith effort to resolve the dispute . If the dispute is not resolved at that meeting, the Parties will attempt to settle it by mediation in accordance with Clause 8.2.

8.2 Mediation

8.2.1 Unless otherwise agreed between the Parties or stated in the Particular Conditions, the Parties shall attempt to agree upon a neutral mediator from a panel list held by the independent mediation centre named in the Particular Conditions. Should the Parties be unable to agree within 14 days of a notice from one Party to the other requesting mediation then either Party may request that a mediator be appointed by the President of FIDIC. The appointment by the President shall be binding on the Parties unless they agree to another named mediator at any time.

8.2.2 When the mediator has been appointed on his terms and conditions of engagement, either Party can initiate the mediation by giving the other Party a notice in writing requesting a start to the mediation. The mediation will start not later than 21 days after the date of the notice.

8.2.3 The mediation shall be conducted in accordance with the procedures required by  the appointed mediator unless stipulated otherwise in the Particular Conditions. If the procedures are stated in the Particular Conditions, then the appointed mediator shall be required to follow those procedures but shall at any time be able to propose to the Parties for their joint approval any alternative procedures.

8.2.4 All negotiations or discussions carried out in the mediation shall be conducted in confidence and are not to be referred to in any concurrent or subsequent proceedings, unless they conclude with a written legally binding agreement. If the Parties accept the mediator's recommendations, or otherwise reach agreement on the resolution of the dispute, such agreement shall be recorded in writing and, once signed by the designated representatives, shall be binding on the Parties.

8.2.5 If no agreement is reached, either Party may invite the mediator to provide to both Parties a non-binding opinion in writing on the dispute. Such opinion shall not be used in evidence in any concurrent or subsequent proceedings, without the prior written consent of both Parties.

8.2.6 The Parties will bear their own costs of preparing and submitting evidence to the mediator. The costs of the mediation and of the mediator's services shall be borne equally between the Parties unless otherwise agreed and recorded in accordance with Clause 8.2.3.

8.2.7 No Party may commence an arbitration of any dispute relating to this Agreement until it has attempted to settle the dispute with the other Party by mediation and either the mediation has terminated or the other Party has failed to participate in the mediation, provided, however, that either Party may commence arbitration if the dispute has not been settled within 90 days of the giving of the notice under Clause 8.2.2.

8.3 Arbitration

8.3.1 If the mediation fails then the Parties will attempt jointly to make a written record of those matters (if any) relating to the dispute which have been agreed to by them, for submission in any later arbitration. The mediator's role will cease, at the latest, upon the commencement of any arbitration. The mediator will not be available to appear as a witness in the arbitration, nor to provide any additional evidence obtained during the mediation.

8.3.2 Unless stated otherwise in the Particular Conditions, any arbitration arising out of or in connection with this Agreement shall be undertaken under the Rules of Arbitration of -the International Chamber of Commerce by one or more arbitrators appointed in accordance with the said Rules.







